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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 1st day of Septenber, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-12995

V.
CARL ADANE,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Wlliam R Millins at the
conclusion of an evidentiary hearing held in this matter on My
25, 1993.' In that decision, the law judge affirnmed an order of
the Adm ni strator suspending respondent's |nspection

Aut hori zation for 365 days based on his alleged violation of 14

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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C.F.R 43.13(b) and 43.15(a)(1).? For the reasons discussed
bel ow, respondent's appeal is denied and the initial decision is
af firnmed.

It is undisputed that on April 23, 1991, respondent
certified that he had perfornmed an annual inspection of a Cessna
150, registration nunber ("N' nunber) N18027, and that he
certified the aircraft as airworthy. It is further undi sputed
that sonme 10 nonths |ater, during the course of a 100-hour
i nspection, a Cessna 150 bearing the sanme "N' nunber and data
pl ate was found to be unairworthy due to nunerous discrepancies.

The Adm ni strator described these discrepancies in the

conpl ai nt:

a. The installed propeller was not approved for the

> § 43.13 Performance rul es (general).

* * *

(b) Each person maintaining or altering, or performng
preventive mai ntenance, shall do that work in such a manner
and use materials of such a quality, that the condition of
the aircraft, airframe, aircraft engine, propeller, or
appliance worked on will be at |east equal to its original
or properly altered condition (wth regard to aerodynam c
function, structural strength, resistance to vibration and
deterioration, and other qualities affecting airworthiness).

8§ 43.15 Additional performance rules for inspections.

(a) General. Each person perform ng an inspection required
by Part 91, 123, 125, or 135 of this chapter, shall --

(1) Performthe inspection so as to determ ne whether the
aircraft, or portion(s) thereof under inspection, neets al
appl i cabl e ai rworthi ness requirenents;

* * *



aircraft.

b. Al four cabin seat rails had been renoved fromtheir
original position in order to accommopdate a different style
seat .

c. The aircraft had a flat landing gear. [It was
established at the hearing that the manufacturer installed
flat steel |anding gear only on 1970 and earlier nodels.
This aircraft purported to be a 1973 nodel, which would have
been manufactured with a tubular spring steel |anding gear.]

d. The aircraft data plate was installed in the wong
pl ace.

e. Major repair on the left hand horizontal stabilizer [new
skin riveted down over existing skin and rivets] not
docunented in the aircraft records.

f. Mssing and inproperly driven rivets in the left wng
strut to main spar support bracket.

g. Mssing rivets along the length of the left w ng upper
Spar cap.

h. Al visible ribs in the left hand wi ng were wi nkl ed.

The above-descri bed di screpancies canme to light during a
100- hour inspection begun in early 1992. The condition of the
aircraft was reported to the FAA and, on February 15, 1992, FAA
i nspector Mchael R Jordan inspected the aircraft. |nspector
Jordan confirnmed the existence of the above-described
di screpancies and also testified that the aircraft appeared to be
a conbination of "parts and pieces" fromat |east two different
aircraft. Although the data plate identified the aircraft as a
1973 nodel, some of its conponents (e.g., its cabin door and
| andi ng gear) were available only on earlier nodel Cessnas.

| nspector Jordan found no maintenance entries or Form 337s®

® For certain major repairs and alterations, a Form337 is
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reflecting the several major repairs and alterations he observed
on the aircraft.

The mai nt enance records provided by the then-current owner
(M. Smth) indicated that, other than the 100-hour inspection
whi ch was underway when the di screpancies were di scovered, no
mai nt enance had been perforned on the aircraft since the Apri
1991 annual inspection certified by respondent. Further
i nvestigation revealed that the prior ower of the aircraft (M.
Maul di n) had hired respondent to performthe annual inspection
shortly after he purchased it froman aircraft dealer. He
testified that no further naintenance was performed on the
aircraft during his tenure as its ower. After flying the
aircraft only two or three times, M. Mauldin sold the aircraft
to M. Smith.* M. Smith testified that, shortly after
purchasing the aircraft fromM. Mauldin, he leased it to an
organi zati on which apparently used it for flight instruction.
However, other than the 100-hour inspection then underway, he
deni ed perform ng or authorizing any mai ntenance on the
aircraft.?

| nspector Jordan concluded that respondent's 1991 annual
(..continued)
required to be submtted to the FAA. See 14 CF. R Part 43,
Appendi x A and B

“* At the hearing, M. Muldin exam ned photographs of the
unairworthy aircraft and confirned that they appeared to be of
the aircraft he once owned. (Tr. 55-56.)

M. Smith testified that, upon discovery of the

di screpanci es here at issue, he surrendered the airworthiness
certificate and sold the aircraft for sal vage.
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i nspection was deficient, explaining that if respondent had
foll owed the standards outlined in 14 C.F. R Part 45 and Appendi X
D, he woul d have di scovered and addressed the above-descri bed
di screpanci es.

At the hearing, respondent acknow edged that he inspected a
Cessna 150 bearing the sane "N' nunber and data plate as the
aircraft here at issue, but asserted (in his opening and cl osing
statenents) that the discrepant aircraft viewed by |nspector
Jordan was not the sane aircraft he inspected in April of 1991.

However, he offered no wi tnesses or evidence in support of his
position and, in spite of the |law judge's warning that he could
not consi der respondent's unsworn statenents as evi dence,
declined to testify. 1In his initial decision, the |aw judge
described the Adm nistrator's case as "weak," but explained that,
W t hout any evidence or testinony fromrespondent that this was
not the aircraft he inspected, it seened to himnore probably
true than not true that this was the sane aircraft, and that it
was in the condition described when respondent signed off on the
annual inspection.® Accordingly, the law judge held that the

pr eponderance of the evidence in the record supported the

® The | aw j udge comment ed:

| think that | really bent over backwards, M. Adans, to
gi ve you an opportunity to raise your hand and be sworn and
tell nme that this wasn't the airplane you worked on and you
didn't doit. . . . There's a huge hole there and all you
had to do was testify under oath that that's not the sanme
pl ane. But you didn't do that and you have your reasons,
"' m certain.

(Tr. 81-82.)
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Adm nistrator's case, and he affirnmed the order of suspension.

On appeal, respondent again asserts that the aircraft he
i nspected was a different Cessna 150 bearing the sane data plate
and "N' nunber, and suggests that "soneone" changed the data
plate and "N' nunber after his inspection. He maintains that the
Adm ni strator did not prove that the discrepant aircraft was the
sane aircraft he inspected, and asserts that there was no need
for himto testify to prove his innocence because | nspector
Jordan had already "confirnmed that the collection of parts in
M dl and [ Texas] was not the plane respondent had inspected.™
(App. Br. at 1.)

Respondent m scharacterizes Inspector Jordan's testinony.
Al t hough I nspector Jordan did acknowl edge that the aircraft was
not a 1973 nodel aircraft, as reflected on its data plate, he did
not say that the aircraft was not the sane one respondent
inspected. To the contrary, his investigation indicated that it
was the sanme aircraft. Indeed, at | east one of the discrepancies
respondent was charged with failing to address (the flat |anding
gear which was available only on aircraft manufactured prior to
1970) related to the all eged inconsistency between the data plate
and the physical characteristics of the aircraft. Therefore,
contrary to respondent’'s suggestion in his brief, |Inspector
Jordan's testinony does not excul pate respondent.

Wil e the Adm nistrator presented no direct evidence of the
condition of the aircraft at the tinme respondent inspected it, we

have | ong recogni zed that circunstantial evidence nmay be the only



7
evi dence avail able in cases such as this one where an inproper
repair or inspection is not discovered until sonme tine after the

all eged violation. Admnistrator v. Dilavore, NTSB Order No. EA-

3879 (1993). In such cases, the Adm nistrator can present a

prim facie case through evidence which raises a reasonable

i nference that defects subsequently di scovered existed at the

time of the inspection at issue. Admnistrator v. D ckman, 5

NTSB 77 (1985).

We agree with the law judge that the Admnistrator's
evidence in this case was sufficient to raise an inference that
the aircraft with the di screpancies was the sane aircraft
i nspected by respondent. Moreover, we think that the nature of
t he di screpanci es di scovered -- nost of which relate to physi cal
characteristics of the aircraft and could not have resulted from
wear and tear due to intervening usage of the aircraft -- raise
an inference that they existed at the tinme of respondent's
i nspection. Respondent failed to rebut that inference.
Accordingly, the |aw judge properly affirnmed the Adm nistrator's
order of suspension.

Respondent makes several procedural chall enges, none of
whi ch provide a basis for reversal or nodification of the initial
decision. He alleges that the Admnistrator failed to respond in
a timely manner to his pre-trial discovery,’ to provide

respondent with "m nutes"” of the informal conference, and to

"It appears fromthe record that the Administrator mailed
his response to respondent’'s discovery request six days prior to
t he hearing.
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i nvestigate unspecified allegations nmade by respondent at the
i nformal conference. However, respondent has identified no rule
or duty that was violated by the Adm nistrator in connection with
any of these matters, and we are aware of none. Moreover,
respondent has not shown, or even clainmed, that any prejudice
resulted fromthese alleged | apses. As for his assertion that
the law judge "failed to produce M. Fred Dryden [an FAA
i nspector who was apparently present at the informal conference]
as requested by respondent” (App. Br. at 2), this is apparently
related to respondent’'s "Mtion to Subpoena” M. Dryden, which
appears in the record. However, in light of respondent's failure
to object at the trial level to the | aw judge's apparent failure
to issue this subpoena, we think respondent has waived any right
to raise the issue on appeal.?

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 365-day suspension of respondent's I nspection
Aut hori zation shall comrence 30 days after the service of this
opi ni on and order.°®

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

8 Respondent's failure to object earlier deprived the |aw
judge of an opportunity to explain or reconsider his inaction in
this regard.

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



